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Summary of information about this consultation
Scope of the consultation

Topic of this 
consultation:

Secondary legislation proposed under the Identity Cards Act 2006, 
including a draft Code of Practice on Civil Penalties.

Scope of this 
consultation:

The regulations, orders and a code of practice that will need to be put in 
place before the first ID cards can be issued under the Identity Cards Act, 
starting in the second half of 2009.

Geographical scope: United Kingdom wide.

Impact Assessment: An impact assessment will be published in early 2009, before secondary 
legislation is introduced to Parliament.

Basic Information

To: This is a public consultation and anyone who wishes to do so may 
comment. However, those organisations that commented on the National 
Identity Scheme Delivery Plan 2008 and any organisations that may be 
involved in the early roll out of ID cards at airports are in particular invited 
to comment. 

Duration: This is a 12 week consultation starting on Friday 21st November 2008 and 
closing on Friday 13th February 2009.

Enquiries: A copy of this consultation document and further background information 
on the National Identity Scheme is available on the Identity and Passport 
Service website at: http://www.ips.gov.uk/identity

How to respond: Any comments should be sent to:
Robin Woodland
Identity Cards Act Secondary Legislation Consultation
Home Office
Identity and Passport Service
Allington Towers
19 Allington Street
London SW1E 5EB

Comments may also be sent by email to: identitycards@ips.gsi.gov.uk. 
If commenting by email please include the words “consultation response” 
in the subject title.

Additional ways to 
become involved:

This is a consultation on draft secondary legislation and so is largely 
concerned with the preparation of statutory instruments, including those 
that will be subject to future Parliamentary scrutiny. It is therefore intended 
that the consultation should be largely a written exercise. 

After the consultation: A document summarising the response to the consultation will be 
published prior to the secondary legislation being finalised.

Background

Getting to this stage: This is the latest in a number of consultations on identity cards and the 
National Identity Scheme – details of which are set out at paragraph 1.4

Previous engagement: The most recent consultation was on the National Identity Scheme Delivery 
Plan 2008 which involved a number of consultation events and the 
response to which was published on 6th November 2008. 
(see: http://www.ips.gov.uk/identity/downloads/ConsultReportv2.pdf)
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1 �I ntroduction and 
background to 
legislation on 
Identity Cards

Introduction

1.1  This paper sets out for consultation 
proposals for secondary legislation under the 
Identity Cards Act 2006 and covers the 
regulations, orders and a code of practice that 
will need to be put in place before the first ID 
cards1 can be issued under the Identity Cards 
Act, starting in the second half of 2009. 
Comments are invited over a 12 week period 
ending on 13th February 2009.

1.2  Following this consultation and subject to 
any changes made to the drafts, final versions of 
the secondary legislation will be tabled for any 
necessary Parliamentary scrutiny. The timetable 
for this will depend on the wider Parliamentary 
timetable, but it is intended to be in the period 
between March and May 2009 so that all the 
provisions can be in place by the end of June 
2009.

1.3  These provisions relate to the legislation 
necessary to introduce the National Identity 
Scheme for British citizens and European 
Economic Area2 (EEA) nationals, starting in 
2009 with a limited number of people who may 
apply for ID cards on a voluntary basis and to 
people employed airside at specified airports. 
This paper does not cover any amendments that 
may be necessary to existing regulations under 
the UK Borders Act 2007 in order to extend the 
issue of foreign national identity cards to foreign 
(non EEA) nationals employed airside. 

Information on the roll out of foreign national 
identity cards was set out on 6th March 2008 in 
Introducing Compulsory Identity Cards for Foreign 
Nationals (see: http://ukba.homeoffice.gov.uk/
sitecontent/documents/managingourborders/
compulsoryidcards/IDcards/
foreignnationalsforidcards.pdf).

Background

1.4  This consultation paper is the latest in a 
series of documents that have set out for 
consultation different aspects of the proposals for 
a National Identity Scheme – the generic term 
for the Government’s plans to improve the way 
that identity is verified so as to provide greater 
convenience for individuals as well as improved 
protection for the public. The options for 
creating a universal card scheme linked by 
biometrics to a national register were raised in 
July 2002 in the “Entitlement Cards and 
Identity Fraud” consultation paper. This was 
followed in April 2004 with the consultation on 
the draft Identity Cards Bill which was subject to 
pre-legislative scrutiny by the House of 
Commons Select Committee on Home Affairs. 
Most recently in March 2008 the National 
Identity Scheme Delivery Plan was published for 
consultation. A document summarising the 
responses to the consultation on the delivery plan 
was published on 6th November 2008.

1.5  Parliament has already approved in primary 
legislation, the Identity Cards Act 2006, which 
establishes the statutory framework for issuing 
biometric ID cards, together with the 
establishment of a secure National Identity 
Register to hold the identity information of 
everyone issued with an ID card. Accordingly, 
what we are consulting on now is the secondary 
legislation under the Identity Cards Act. 
Secondary legislation will establish the detailed 
procedures required to introduce ID cards and 
the drafts attached to this paper are designed in 
particular for the critical workers Identity Cards 
scheme that is due to start in autumn 2009.

National Identity Scheme Delivery Plan 2008
A Response to Consultation

1  “ID card” is the formal name for a card issued under section 6 of the Identity Cards Act 2006.

2 �T he European Economic Area (EEA) comprises the 28 member states of the European Union together with 
Norway, Iceland and Liechtenstein. EEA nationals have rights of free movement throughout the EEA and in 
addition, although not a member of the EEA, similar rights of free movement apply to nationals of Switzerland.
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confidentiality and integrity of the 
information recorded in the register and the 
way any complaints are handled; 

Creating new •	 criminal offences relating to 
possession of false identity documents and 
providing false information or tampering 
with the Register. In addition the provision 
of information from the Register will be 
strictly controlled and it will be a criminal 
offence for anyone in the Identity and 
Passport Service to make an unauthorised 
disclosure of information from the Register;

Providing a system of •	 civil financial 
penalties that may be applied to people 
who fail to notify changes or to surrender an 
ID card when required;

Establishing •	 fees and charges for ID cards 
and related services.

1.7  The Act establishes the statutory purposes 
for the establishment of a National Identity 
Register and the issue of ID cards. In summary 
these show that the intention of the Scheme is to 
provide a convenient method for individuals to 
prove their identity to anyone who reasonably 
requires proof and, at the same time, to provide a 
secure and reliable method for people to be 
identified wherever that is necessary in the 
public interest. The public interest here means 
where identification is:–

in the interests of national security;•	

for the prevention or detection of crime;•	

for the enforcement of immigration •	
controls or controls on illegal working;

to secure the more efficient and effective •	
delivery of public services.

1.8  It was made clear in the National Identity 
Scheme Delivery Plan 2008 that it is intended, 
in due course, that the provisions of the Identity 
Cards Act should be amended through further 
primary legislation. This will mean that once 
passports are designated under the Act, it will be 
possible to record each individual’s identity 

The Identity Cards Act

1.6  The Identity Cards Act 2006, which 
received Royal Assent on 30th March 2006, is 
enabling legislation which will allow an identity 
cards scheme to be established in the United 
Kingdom. A copy of the Act is available at: 
http://www.ips.gov.uk/identity/downloads/
ukpga-20060015-en.pdf. Its provisions cover:–

The procedure for registration on a •	
National Identity Register that would have 
the capacity to hold the core identity details 
of all United Kingdom residents who have 
registered together with their photograph 
and fingerprints (or other biometric 
information);

The issue of •	 ID cards either as a separate 
standalone identity card or as a separate 
identity card issued together with a 
designated document (e.g. an ID card for 
airside workers issued together with a 
criminal conviction certificate) or an 
existing card which can be designated and 
then issued as an ID card (e.g. a Biometric 
Immigration Document3 issued to a foreign 
national which could also be designated and 
then issued as an ID card under the Identity 
Cards Act);

Maintaining •	 an accurate Register by 
requiring any changes to be notified (e.g. 
changes of name or address);

Provision of information from the Register •	
for identity verification with consent of 
the individual (e.g. to an employer or to a 
bank or building society);

Provision of information from the Register •	
for identity verification without consent 
(e.g. to the police, security and intelligence 
services or a specified government 
department);

Establishing a •	 National Identity Scheme 
Commissioner to oversee the operation of 
the scheme including the way ID cards are 
used, the arrangements for securing the 

3 �A  Biometric Immigration Document is the formal name for a card issued to foreign nationals subject to 
immigration control under Sections 5 and 6 of the UK Borders Act 2007 and known informally as a “foreign 
national identity card”.
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DRAFT

2

EXPLANATORY NOTE 

(This note is not part of the Order) 

This Order provides for the coming into force of the Code of Practice issued under section 34 of 
the Identity Cards Act 2006. 
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S T A T U T O R Y  I N S T R U M E N T S  

2009 No.

IDENTITY CARDS 

The Identity Cards Act 2006 (Provision of Information with 
Consent) Regulations 2009 

Made - - - - *** 

                            Laid before Parliament   - *** 

Coming into force - - *** 

The Secretary of State makes the following Regulations in exercise of the powers conferred by 
sections 12(6)(a), (7)(a) and (b), 40(4) and (7) and 42(1) of the Identity Cards Act 2006(a).

Citation, commencement and interpretation 

1.—(1) These Regulations may be cited as the Identity Cards Act 2006 (Provision of Information 
with Consent) Regulations 2009 and shall come into force on […]. 

(2) In these Regulations— 
“the 2006 Act” means the Identity Cards Act 2006;  
“the Commissioner” means the National Identity Scheme Commissioner; 
“consent” means consent given for the purposes of section 12(1) of the 2006 Act; 
“identity document” has the meaning given to it in section 26 of the 2006 Act; 
“personal data” has the meaning given to it in section 1(1) of the Data Protection Act 1998(b);  
and
“processing” also has the meaning given to it in that section. 

Provision of an authority or consent 

2. An individual may give consent, provided it is freely given, to the provision of information 
from that individual’s entry in the Register under section 12(1) of the 2006 Act on a particular 
occasion in any of the ways set out in regulations [3 to 5].  

3.—(1) [An individual may give consent by ticking a box in an application made under section 
5(1) of the 2006 Act provided the text accompanying the tick-box in the application explains the 
effect of ticking the box and in particular the matters set out in paragraph (2).  

(2) The matters referred to in paragraph (1) are— 
(a) the information which, if recorded in the individual’s entry in the Register, the individual 

is consenting to the Secretary of State providing under section 12(1) of the 2006 Act; 
(b) to whom it would be provided under that section; 

                                                                                                                               

(a) 2006 c.15. 
(b) 1998 c.29. 
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(c) the purpose for which it would be provided to that person; and 
(d) how the individual can withdraw their consent.] 

4. [An individual may give consent by signing a document which indicates that consent has been 
given, provided that the information in the document explains the effect of doing so and in particular 
the matters set out in regulation 3(2).] 

5. [An individual may give consent by giving their ID card to a person provided that the person— 
(a) has explained to the individual the effect of doing so and in particular the matters set 

out in regulation 3(2); and 
(b) is the person to whom the information would be provided under section 12(1) of the 

2006 Act.] 

6. [The document referred to in regulation 4 and the person to whom the ID card is to be given in 
accordance with regulation 5 do not need to explain how an individual can withdraw their consent if 
the information is provided under section 12(1) of the 2006 Act immediately after the consent has 
been given.] 

Prescribed conditions 

7.—(1) The provision of information about an individual to another person under section 12(1) of 
the 2006 Act is subject to the following conditions— 

(a) that that person has registered the particulars prescribed in regulation 8 with the 
Secretary of State; and 

(b) that that person is for the time being approved by the Secretary of State in the manner 
prescribed in paragraph (2). 

(2) The prescribed manner is— 
(a) in a written notice of approval given to that person; and 
(b) where there is an agreement between that person and the Secretary of State concerning 

the disclosure of information to that person under section 12(1) of the 2006 Act, by 
appending the written notice of approval to that agreement.  

8. The particulars prescribed for the purposes of regulation 7(1)(a) are— 

[…] 
The grant of approval conditions 

9.—(1) A grant of approval in accordance with regulation 7(1)(b) in respect of a person is subject 
to that person complying with the conditions prescribed in regulation 10. 

(2) The grant of approval will cease to have effect if that person does not comply with the 
conditions prescribed in regulation 10. 

(3) If any of those conditions referred to in paragraphs (1) and (2) have been modified in respect 
of that person in accordance with regulation 11, the reference in those paragraphs to the conditions 
is to those conditions as so modified.  

10. The prescribed conditions are that the person— 
(a) provides the Commissioner or a member of the Commissioner’s staff, if so requested, 

with all such information as they may reasonably require for the purpose of carrying 
out the Commissioner’s functions insofar as they relate to— 

(i) the arrangements made by the person for obtaining information available to that 
person under section 12(1) of  the 2006 Act and for recording and using it, or 

(ii) that person’s use of ID cards; 
(b) [condition relating to the security standards that the person will comply with when 

processing information which has been supplied to that person under section 12(1) of 
the 2006 Act]; 
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(c) [condition relating to how the person is to check that the individual has consented to 
the information being provided to that person under section 12(1) of the 2006 Act]; 

(d) [condition relating to how and when the person is to allow the individual to withdraw 
consent]; 

(e) [condition relating to the purposes for which the person may use information which has 
been provided to that person under section 12(1) of the 2006 Act]; 

(f) [informs the Secretary of State if the person suspects that an individual has committed 
or is attempting to commit an offence under sections 25, 27, 28 or 29 of the 2006 Act 
and explains the reason for any such suspicion];   

(g) [co-operates with any investigations by the Secretary of State into fraudulent activity 
relating to the Register or identity documents]; 

(h) [provides the Secretary of State with any assistance as is reasonably required in order 
to allow the Secretary of State to determine whether to suspend or withdraw the grant 
of approval in accordance with regulation 12]; 

(i) [condition relating to how the person is to monitor compliance with the other 
conditions]; and 

(j) [condition relating to how the person is to assist the Secretary of State monitor 
compliance with the other conditions]. 

Modification of the conditions 

11.—(1) The conditions prescribed in regulation 10 may be modified in respect of a person in the 
manner prescribed in paragraph (2).

(2) The prescribed manner is— 
(a) in a written notice given to that person; and 
(b) where there is an agreement between that person and the Secretary of State concerning 

the disclosure of information to that person under section 12(1) of the 2006 Act, by 
appending the written notice to that agreement. 

Suspension or withdrawal of an approval 

12.—(1) A grant of approval in respect of a person [may] be suspended pending further 
investigation or withdrawn if it appears to the Secretary of State that that person— 

(a) will not comply with— 
(i) the conditions prescribed in regulation 10; or 

(ii) the terms of any agreement made with the Secretary of State regarding the disclosure 
of information to that person under the 2006 Act; or 

(b) has not complied with the terms of any agreement referred to in sub-paragraph (a)(ii). 
(2) If any of the conditions referred to in paragraph (1)(a)(i) have been modified in respect of 

that person in accordance with regulation 11, the reference in that paragraph to those conditions is 
to the conditions as so modified. 

(3) A grant of approval in respect of a person [will] be withdrawn if— 
(a) the Secretary of State has provided that person with 28 days’ notice of the intention to 

do so; or 
(b) new information relating to that person has come to the Secretary of State’s attention as 

a result of which the Secretary of State considers it appropriate to withdraw the grant of 
approval in respect of that person.  

Home Office 
                      2009 Minister of State 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

The Secretary of State may under section 12(1) of the Identity Cards Act 2006 (“the 2006 
Act”) provide a person with information recorded in an individual’s entry in the Register if— 
(a) an application for the provision of the information to that person is made by or with the 

authority of that individual; or 
(b) that individual otherwise consents to the provision of that information to that person.  

Regulation 2 provides that an individual may give consent to the provision of information 
from that individual’s entry in the Register under section 12(1) of the 2006 Act on a particular 
occasion in any of the ways set out in regulations 3 to 5.  

Regulation 7(1) provides that the Secretary of State may only provide information about an 
individual to another person under section 12(1) of the 2006 Act, if that person— 
(a) has registered the prescribed particulars with the Secretary of State; and 
(b) is for the time being approved by the Secretary of State in the prescribed manner.  

Regulation 7(2) prescribes the manner in which the person is for the time being approved. 
Regulation 8 prescribes the particulars which the person will have to register with the 
Secretary of State.   

Regulation 9(1) provides that a grant of approval in respect of a person is subject to that 
person complying with the conditions set out in regulation 10. Regulation 9(2) provides that if 
the person does not comply with those conditions the grant of approval will cease to have 
effect.    

Regulation 11(1) provides that the conditions set out in regulation 10 may be modified in 
respect of a person in the manner prescribed in paragraph (2).  

Regulation 12(1) sets out the circumstances in which the grant of approval in respect of a 
person [may] be suspended or withdrawn. Paragraph (3) sets out the circumstances in which a 
grant of approval in respect of a person [will] be withdrawn.  
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Draft Regulations laid before Parliament under sections 17(8) and 21(7) of the Identity Cards Act 
2006, for approval by resolution of each House of Parliament. 

D R A F T  S T A T U T O R Y  I N S T R U M E N T S  

2009 No.

IDENTITY CARDS 

The Identity Cards Act 2006 (Provision of Information without 
Consent) Regulations 2009 

Made - - - - *** 

Coming into force - - *** 

The Secretary of State, in exercise of the powers conferred by 17(5), 21(4)(a), 40(4) and (7) and 
42(1) of the Identity Cards Act 2006 (a), makes the following Regulations.  

In accordance with sections 17(8) and 21(7) of that Act, a draft of these Regulations has been laid 
before and approved by a resolution of each House of Parliament.  

Citation, commencement and interpretation 

1.—(1) These Regulations may be cited as the Identity Cards Act 2006 (Provision of Information 
without Consent) Regulations 2009 and shall come into force on […]. 
(2) In these Regulations— 
“the 2006 Act” means the Identity Cards Act 2006; 
“the Commissioner” means the National Identity Scheme Commissioner; 
“identity document” has the meaning given to it in section 26 of the 2006 Act; 
“personal data” has the meaning given to it in section 1(1) of the Data Protection Act 1998(b); and 
“processing” also has the meaning given to it in that section. 

Prescribed government departments and functions 

2.The following government departments and functions are prescribed for the purposes of 
section 17(5) of the 2006 Act— 
(a) The Home Office for the function[s] of […]; 
(b) The Ministry of Justice for the function[s] of […]; 
(c) The Department for Transport for the function[s] of […]; 
(d) The Department for Work and Pensions for the function[s] of […]; and  

                                                                                                                               

(a) 2006 c. 15. 
(b) 1998 c. 29. 
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(e) The Foreign and Commonwealth Office for the function[s] of […]. 

Prescribed conditions  

3.—(1) It is a condition of providing information under any of sections 17 to 20 of the 2006 Act 
to a person, other than a person specified in those sections, that the person is for the time being 
approved by the Secretary of State in the manner prescribed in paragraph (2).  
(2)  The prescribed manner is— 

(a) in a written notice of approval given to that person; and 
(b) where there is an agreement between that person and the Secretary of State concerning the 

disclosure of information to that person under any of sections 17 to 20 of the 2006 Act, in 
an appendix to that agreement.   

The grant of approval conditions 

4.—(1) A grant of approval referred to in regulation 3 is subject to that person complying with 
those conditions prescribed in respect of that person in regulation 5.  
(2) The grant of approval will cease to have effect if that person does not comply with those 

conditions.  
(3) If any of the conditions referred to in paragraphs (1) and (2) have been modified in respect of 

the person in accordance with regulation 6, the reference in those pragraphs to those conditions is to 
the conditions as so modified.  

5.—(1) Other than in respect of the Home Office, the prescribed conditions are that the person— 
(a) provides the Commissioner or a member of the Commissioner’s staff, if so requested, with 

all such information as they may reasonably require for the purpose of carrying out the 
Commissioner’s functions insofar as they relate to— 

 (i) the arrangements made by that person for obtaining information available to that 
person under the 2006 Act and for recording and using it for the purpose for which 
the information was provided; or 

(ii) that person’s use of ID cards; 
(b) [condition relating to the security standards that the person will comply with when 

processing information, which has been supplied to that person under the 2006 Act, for the 
purpose for which it was provided]; 

(c) [informs the Secretary of State if the person suspects that an individual has committed or is 
attempting to commit an offence under sections 25, 27, 28 or 29 of the 2006 Act and 
explains the reason for any such suspicion];   

(d) [co-operates with any investigations by the Secretary of State into suspected fraudulent 
activity relating to the Register or identity documents]; 

(e) [provides the Secretary of State with any assistance as is reasonably required in order to 
allow the Secretary of State to determine whether to suspend or withdraw the grant of 
approval in accordance with regulation 7]; 

(f) [condition relating to how the person is to monitor compliance with the other conditions]; 
and

(g) [condition relating to how the person is to assist the Secretary of State monitor compliance 
with the other conditions]. 

(2) Where the person is the Home Office, the prescribed conditions are that the Home Office— 
(a) [condition relating to the security standards which the Home Office will comply with when 

processing information, which has been provided to it under the 2006 Act, for the purpose 
for which it was provided]; and 

(b) [condition relating to how the Home Office is to monitor compliance with the other 
condition]. 
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Modification of the conditions 

6.—(1) The conditions prescribed in regulation 5 in respect of a person may be modified in 
respect of that person in the manner prescribed in paragraph (2).   
(2) The prescribed manner is— 

(a) in a written notice given to that person; and 
(b) where there is an agreement between that person and the Secretary of State concerning the 

disclosure to that person under any of sections 17 to 20 of the 2006 Act, in an appendix to 
that agreement.  

Suspension or withdrawal of an approval 

7.—(1) A grant of approval in respect of a person [may] be suspended pending further 
investigation or withdrawn if it appears to the Secretary of State that that person— 

(a) will not comply with— 
(i) the conditions prescribed in respect of that person in regulation 5; or 
(ii) the terms of any agreement made with the Secretary of State regarding the disclosure of 

information to that person under the 2006 Act; or 
(b) has not complied with the terms of any agreement referred to in sub-paragraph (a)(ii). 

(2) If any of the conditions referred to in paragraph (1)(a)(i) have been modified in respect of that 
person in accordance with regulation 6, the reference in that paragraph to those conditions is to those 
conditions as so modified. 

(3) A grant of approval in respect of a person [will] be withdrawn if— 
(a) the Secretary of State has provided that person with 28 days’ notice of the intention to do 

so; or 
(b) new information relating to that person has come to the Secretary of State’s attention as a 

result of which the Secretary of State considers it appropriate to withdraw the grant of 
approval in respect of that person.  

Home Office 
                      2009 Minister of State 

EXPLANATORY NOTE 

(This note is not part of the Regulations) 

The Secretary of State may under 17 of the Identity Cards Act 2006 (“the 2006 Act”) provide a 
person with information recorded in an individual’s entry in the Register without that individual’s 
consent if the provision of information is authorised by that section. 

Section 17(5) of the 2006 Act provides that the provision of information not falling within 
paragraph 9 of Schedule 1 to the 2006 Act is authorised by that section where the information is 
provided to— 

(a) a prescribed government department; or 
(b) a prescribed Northern Ireland department, 

for purposes connected with the carrying out of any prescribed functions of that department or of a 
Minister in charge of it.  
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Regulation 2 prescribes government departments and the functions relating to such departments 
for the purposes of section 17(5) of the 2006 Act.  

Regulation 3 provides that the Secretary of State may only provide information to a person (other 
than a person specified in sections 17 to 20 of the 2006 Act) if that person is for the time being 
approved by the Secretary of State in the manner prescribed in paragraph (2).  

Regulation 4(1) provides that a grant of approval in respect of a person is subject to that person 
complying with those conditions prescribed in regulation 5 in respect of that person.  

Regulation 4(2) provides that if the person does not comply with those conditions the grant of 
approval will cease to have effect.  

Regulation 4(3) provides that if any of those conditions have been modified in accordance with 
regulation 6, those conditions are the conditions which have been modified in accordance with that 
regulation.  

Regulation 6(1) provides that the conditions prescribed in regulation 5 may be modified in respect 
of a person in the manner prescribed in paragraph (2). 

Regulation 7(1) sets out the circumstances in which a grant of approval in respect of a person 
[may] be suspended or withdrawn. Paragraph (3) sets out the circumstances in which the grant of 
approval in respect of a person [will] be withdrawn.   
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Draft Order laid before Parliament under section 4(4) of the Identity Cards Act 2006, for 
approval by resolution of each House of Parliament. 

D R A F T  S T A T U T O R Y  I N S T R U M E N T S  

2009 No.

IDENTITY CARDS 

The Identity Cards Act 2006 (Designation) Order 2009 

Made - - - - *** 

Coming into force - - *** 

The Secretary of State, in exercise of the powers conferred by sections 4(1) and 40(4) of the 
Identity Cards Act 2006 (a), makes the following Order. 

In accordance with section 4(4) of that Act, a draft of this Order has been laid before and approved 
by a resolution of each House of Parliament. 

Citation, commencement and interpretation 

1.—(1) This Order may be cited as the Identity Cards Act 2006 (Designation) Order 2009 and 
shall come into force on [ ]. 

(2) In this Order – 
“airside pass” means a pass allowing the person to whom it has been issued unaccompanied 
access to a restricted zone or to part of a restricted zone; 
“EEA national” means a national of an EEA State;  
“EEA State” means – 
(a) A member State, other than the United Kingdom; 
(b) Norway, Iceland or Liechtenstein; or 
 (c) Switzerland; 
“family member of an EEA national” means a family member of an EEA national with a right 
to reside under the Immigration (European Economic Area) Regulations 2006(b);
“person subject to immigration control” means a person who under the Immigration Act 
1971(c) requires leave to enter or remain in the United Kingdom (whether or not such leave 
has been given);  
“ restricted zone” means an area designated by the Secretary of State under section 11A of the 
Aviation Security Act 1982(a) (Designation of restricted zones); and 

                                                                                                                               

(a) 2006 c. 15. 
(b) S.I. 2006/1003. 
(c) 1971 c.77. 
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DRAFT

2

“United Kingdom national” means a person who falls to be treated as a national of the United 
Kingdom for the purposes of the Community Treaties. 

Designation 

2.—(1) The description of document specified in paragraph (2) is designated for the purposes of 
the Identity Cards Act 2006, subject to the exceptions set out in paragraph (3).  

(2) The specified description of document is a criminal conviction certificate issued under 
section 112 of the Police Act 1997(b).

(3) The description of document specified in paragraph (2) is excepted in the following cases – 
(a) where the document is applied for by a person other than a person who applies for that 

document in connection with a requirement to produce a criminal conviction certificate in 
order to obtain an airside pass; 

(b) where the document is applied for by a person who is subject to immigration control; or 
(c) where the document is applied for by a family member of an EEA national who is not 

either an EEA national or a United Kingdom national.  

Home Office 

                       2009 Minister of State 

EXPLANATORY NOTE 

(This note is not part of the Order) 

Section 4(1) of the Identity Cards Act 2006 (“the 2006 Act”) provides a power to designate a 
document for the purposes of the Act. The effect of designation is that, where an individual 
applies for a designated document, that individual must either (a) apply at the same time to be 
entered in the National Identity Register, established under section 1 of the 2006 Act, or (b) if 
there is already an entry in the Register in respect of that individual, confirm the contents of that 
entry.

Article 2 of this Order designates a criminal conviction certificate issued under section 112 of the 
Police Act 1997 (c. 50) for the purposes of the 2006 Act, subject to exceptions set out in paragraph 
(3). The effect of these exceptions is that such a certificate will only be a designated document 
where it is applied for by a person in connection with a requirement to produce the certificate in 
order to obtain an airside pass. In addition, a certificate is excluded where the applicant is a person 
who is subject to immigration control or a family member of an EEA national, who is not also an 
EEA national or a United Kingdom national. 

                                                                                                                               
(a) 1982 c. 36; section 11A was inserted by section 8(1) of and paragraph 3 of Schedule 1 to the Aviation and Maritime 

Security Act 1990 (c.31).  
(b) 1997 c. 50. 
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DRAFT

Draft Regulations laid before Parliament under section 35(7)(a) of the Identity Cards Act 2006, 
for approval by resolution of each House of Parliament. 

S T A T U T O R Y  I N S T R U M E N T S  

2009 No.

IDENTITY CARDS 

The Identity Cards Act 2006 (Fees) Regulations 2009 

Made - - - - *** 

Coming into force - - *** 

The Secretary of State, in exercise of the powers conferred by sections 35(1)(a), 40(4) and 42(1)
of the Identity Cards Act 2006(a), and with the consent of the Treasury, makes the following 
Regulations. 

In accordance with section 35(7)(a) of that Act, a draft of these Regulations has been laid before 
and approved by a resolution of each House of Parliament. 

Citation and commencement 

1. These Regulations may be cited as the Identity Cards Act 2006 (Fees) Regulations 2009 and 
shall come into force on [ ]. 

Prescribed fees 

2. The fee for an application to be entered in the Register is £30.  

3.Subject to regulation 4, the fee for an application for the issue of an ID card is £30.  

4. No fee is payable for an application for the issue of an ID card in a case where— 
(a) the application accompanies an application to be entered in the Register unless an entry 

has already been made in the Register in respect of the applicant; or 
(b) the Secretary of State has cancelled the applicant’s previous ID card under— 

(i) section 11(2)(b) of the 2006 Act, on the ground that the card has been damaged, 
provided that the damage did not occur after the issue of the card to the applicant, or    

(ii)  section 11(2)(e) of the 2006 Act, on the ground that it was one of a description of 
cards that the Secretary of State has decided should be re-issued because they are 
faulty, as a result of a defect in the issue or manufacture process.  

Method of payment 

5. Payment of the fees imposed by regulations 2 and 3 is to be by— 
(a) credit card; 

                                                                                                                               

(a) 2006 c.15.  
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DRAFT
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(b) debit card; or 
(c) cheque. 

Home Office 

                       2009 Minister of State 

 Two of the Lords Commissioners of Her Majesty’s Treasury 

EXPLANATORY NOTE 

(This note is not part of the Regulations) 

Section 35(1) of the Identity Cards Act 2006 (“the 2006 Act”) provides a power for the Secretary 
of State to impose by regulations fees for certain services connected with the Secretary of State’s 
functions under the Act.  

Regulation 2 imposes a fee of £30 for an application to be entered in the Register.  

Regulation 3 imposes a fee of £30 for an application for the issue of an ID card. However 
regulation 4 provides that no fee is payable in respect of such an application if that application 
accompanies an application to be entered in the Register or the Secretary of State has cancelled the 
applicant’s previous ID card under— 

(i) section 11(2)(b) of the 2006 Act, on the ground that the card has been damaged, 
provided that the damage did not occur after the issue of the card to the applicant, or    

(ii)  section 11(2)(e) of the 2006 Act, on the ground that it was one of a description of 
cards that the Secretary of State has decided should be re-issued because they are 
faulty, as a result of a defect in the issue or manufacture process.  

Regulation 5 provides that a fee imposed under these Regulations is to be paid by credit or debit 
card or by cheque.  



ANNEX B
The Identity Cards Act 2006
Code of Practice on Civil Penalties 2009

Code of Practice issued in accordance with Section 34 
of the Identity Cards Act

This document is an indicative draft only.  
It has no legal effect and is subject to consultation and alteration.
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1 T he basis for this code of practice
1.1  This code of practice is issued under section 34 of the Identity Cards Act 2006 (“the Act”). The 
purpose of the code is to set out the following: 

When a civil penalty should be issued;•	

How the amount of the civil penalty should be calculated;•	

The way in which the civil penalty should be issued; •	

How to appeal or object to a civil penalty; and•	

Circumstances that should be taken into consideration when issuing a civil penalty and during •	
the objection process.

1.2  In accordance with the Act, regard must be had to this code:

By the Secretary of State when imposing a civil penalty under the Act;•	

By the Secretary of State when considering an objection under section 32 of the Act; and•	

By the court when determining an appeal under section 33 of the Act.•	

1.3  The Act lays out the legal duty of the Secretary of State to maintain a “secure and reliable record 
of registrable facts”. Ensuring the facts that are held on the National Identity Register (the “Register”) 
are accurate is an essential element of this duty and the civil penalty regime is in place to support this 
by enforcing the obligation of those who are on the Register to keep Register entries up to date and to 
surrender an identity card if required to do so. 

1.4  A civil penalty may be issued if a person fails to comply with the requirements imposed upon 
them under the Act, namely, to notify the Secretary of State of changes affecting the accuracy of the 
Register and to surrender an identity card when required to do so. The requirements under section 7 
of the Act, regarding those who are compulsorily registered, will not be commenced until compulsory 
registration is in force and, therefore, civil penalties will not be issued in relation to those at this stage. 
Section 2 of this document deals with liability for civil penalties.

1.5  The civil penalty scheme is not intended to be punitive or revenue-raising. It is intended to 
establish a mechanism which delivers a proportionate means of ensuring compliance with the terms 
of the Act. If there is good reason for failure to comply or, in cases where the requirements of the Act 
have been complied with at the time when an objection or appeal is considered, it will normally be 
appropriate to waive any penalty. The amounts of the penalty specified in the Act are meant as 
guidelines, the actual amount imposed will be determined on a case by case basis having regard to the 
principles set out in this code and all the circumstances of the case.
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1.6  It is very important that individuals are aware of the importance of these obligations; the civil 
penalty regime will act as a strong encouragement to comply and will ensure that it is possible to 
penalise anyone who flaunts the law. It is already a requirement by law for holders of driving licences 
to notify changes of name or address and that requirement is enforced through a criminal, as opposed 
to a civil, penalty.

1.7  It should be noted that persons may be issued with further civil penalties if they continue to fail 
to comply with a requirement (see paragraph 3.5), even if they have paid the civil debt.

1.8  A similar civil penalty regime is in place for biometric immigration documents (also known as 
identity cards for foreign nationals) issued under the UK Borders Act 2007. However, the sanctions 
against cases of non-compliance under the UK Borders Act 2007 are much wider and may include 
refusal or curtailment of leave to remain. These wider sanctions are only applicable to foreign 
nationals who are subject to immigration control. Further information on civil penalties issued under 
the UK Borders Act 2007 may be found on the UK Borders Agency website at:  
http://www.ukba.homeoffice.gov.uk/.

1.9  Under section 4 of the UK Borders Act, biometric immigration documents may be designated 
and a single combined “ID card” would be issued and recorded on the Register. Combined ID card 
holders would then be subject to the maintenance requirements of both Acts. Where a person fails to 
comply with a similar requirement under both Acts, the Secretary of State will only impose a sanction 
under the UK Borders Act 2007. 



97

identity cards act secondary legislation:
A Consultation

© Copyright 2008 Identity and Passport Service

2 L iability for civil penalties
2.1  Under the Act the Secretary of State may impose a penalty where satisfied that a person is liable 
to a penalty. Liability may arise in the following situations under the following sections:

Section 10: Notification of changes affecting the accuracy of the register

2.2  Section 10(7): Failure by an individual to whom a card has been issued to notify the Secretary of 
State of prescribed changes of circumstances which affect the information held on the Register, or of 
errors in that information of which the cardholder is aware. Maximum penalty £1,000. 

2.3  In considering liability in relation to changes of circumstances, the Secretary of State will need to 
be satisfied that the person concerned has been issued with an ID card; that there has been a relevant 
change of circumstances as set out in regulations under section 10 The Identity Cards Act 2006 
(Notification of Changes and Loss, Theft etc. of ID Cards) Regulations 2009; and that the person 
concerned has not notified the Secretary of State within the relevant period set out in those 
regulations. For example, regulation 5 provides that a change of an address recorded in the Register 
should be notified within 3 months of the change taking place.

2.4  In relation to errors in the information in the Register, the Secretary of State will need to be 
satisfied that there was an error in the entry relating to that individual and that he was aware of it. 
Deliberate or reckless provision of false information is a criminal offence under section 28 of the Act 
with a maximum penalty of 2 years imprisonment. Where there are grounds to believe that an 
offence under that section may have been committed, the matter should be referred to the police to 
consider in conjunction with the Crown Prosecution Service whether a prosecution would be 
appropriate.

2.5  Section 10(7): Failure to comply with a requirement which is imposed in connection with a 
notification given under section 10. Maximum penalty £1,000. 

2.6  Where a notification of a change is made, the Secretary of State may require the person 
concerned to do one or more of the following in order to ensure the accuracy of the Register: 

To attend at a specified place and time;•	

To allow his fingerprints and other biometric information such as facial biometrics to be •	
recorded;

To allow himself to be photographed;•	

Otherwise to provide such information as may be required by the Secretary of State. This may •	
include for example requests to provide relevant documents such as immigration documents, 
birth or marriage certificates.

2.7  In considering liability, the Secretary of State will need to be satisfied that a change has been 
notified, that the person concerned has been required to do one or more of the things referred to in 
paragraph 2.6 and that the person has failed to do so.

Section 11: Invalidity and surrender of ID Cards

2.8  Section 11(6)(a): Failure on the part of a cardholder to notify the Secretary of State, where the 
cardholder knows or has reason to suspect that the card has been lost, stolen, damaged, tampered 
with, or destroyed. Maximum penalty £1,000. 
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2.9  Regulations under section 11 The Identity Cards Act 2006 (Notification of Changes and Loss, Theft 
etc. of ID Cards) Regulations 2009 require a cardholder to notify the Secretary of State within one 
month if he knows or suspects his card has been lost, stolen, damaged, tampered with or destroyed. A 
card will be classed as damaged if it or anything on it has become unreadable or otherwise unusable. 
A card will be classed as being tampered with if it or the information on it has been modified, copied 
or otherwise extracted for an unlawful purpose. 

2.10  In considering liability, the Secretary of State will need to be satisfied that one of those things 
has occurred; that the cardholder knew or had reason to suspect that it had happened; and that the 
card holder failed to notify the Secretary of State within the prescribed period. 

2.11  Section 11(6)(b): Failure on the part of a person who is knowingly in possession of an ID Card 
without the lawful authority of the individual to whom it was issued, or the permission of the 
Secretary of State, to surrender it as soon as it is practicable to do so. Maximum penalty £1,000.

2.12  Section 11(6)(b): Failure, by a person in possession of an ID Card, to comply with a 
requirement imposed by the Secretary of State to surrender it within a specified period. Maximum 
penalty £1,000. 

2.13  The Secretary of State may impose such a requirement where it appears to her that:

The ID Card was issued to another person;•	

The ID Card has expired or been cancelled or is otherwise invalid;•	

The ID Card has not yet been cancelled but is of a description of cards that the Secretary of State •	
has decided should be re-issued; for example, if a batch of cards were to be recalled following the 
discovery of a defect in that particular batch.

The ID Card is in the person’s possession in contravention of a relevant requirement. A relevant •	
requirement would be when a card holder is legally required to surrender their card, in the case of 
a travel banning order, for example.

2.14  In considering liability, the Secretary of State will need to be satisfied either that the person 
concerned had a card belonging to someone else in his possession in circumstances where he must 
have known he was not authorised to do so or that a specific requirement to surrender a card has been 
imposed and has not been complied with. For example, while it may be obvious that a card found in 
the street belonging to a stranger should be surrendered, this may not be the case in relation to a card 
belonging to a family member. It will not be appropriate to impose a penalty on family members of a 
deceased person unless a specific requirement to surrender has been made and not complied with. 

2.15  Possession of a card issued to another without reasonable excuse may also be a criminal offence 
under section 25 of the Act. Where it appears there is no innocent explanation for possession of a 
card or that it may have been intended to mislead, the matter should be referred to the police and 
Crown prosecution service to consider whether a prosecution is appropriate.

2.16  If a person has voluntarily surrendered their identity card, by formally returning it to the 
Secretary of State, a civil penalty will not normally be issued in the case of failure to comply with 
maintenance requirements.
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3 D etermining the amount of the civil penalty 
3.1  The basic penalty level for a person’s initial failure to comply with a maintenance requirement 
will be ⅛ of the maximum statutory penalty (currently £1,000). The Secretary of State will increase 
the amount of the civil penalty for continued and subsequent failures to comply with a requirement, 
up to the maximum statutory penalty allowed – see the Sanctions Table at paragraph 3.7.

Evidence of extenuating circumstances

3.2 The Secretary of State will also consider whether the person has evidence of extenuating 
circumstances which would warrant a discount to the level of civil penalty notice issued. This will 
include factors such as where the person can demonstrate he has limited financial means. 

Where there are households with limited financial means 

3.3 The Secretary of State may discount the penalty issued to person by the amount stated in the 
Sanctions Table where there is satisfactory evidence that the issuing of a civil penalty would cause 
undue financial hardship. An example would be where the person provides evidence that he is in 
receipt of:

means tested benefits; or•	

income related benefits. •	

Any evidence of the financial circumstances of the individual of which the Secretary of State is aware 
should be taken into account.

Application of discounts for extenuating circumstances

3.4 Where a person provides evidence of more than one extenuating circumstance (see section 7 of 
this document for details of extenuating circumstances) the Secretary of State will only allow a single 
discount regardless of the number of extenuating circumstances. 

Further incidences of non-compliance

3.5 Where there are further incidences of non-compliance or continued failure in respect of the 
original requirement in a five-year period, the Secretary of State may increase the level of penalty by 
the amounts shown in the Sanctions Table to the statutory maximum. The total amount of the 
penalty will be based on the number of times the person has failed to comply.

Payment of penalties

3.6 Once the amount of the civil penalty has been fixed, the Secretary of State or the civil courts may 
allow the penalty to be paid in instalments. The Secretary of State or the civil courts will decide the 
amounts and periods of payments.
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3.7 Sanctions table      

Penalty amount 

Basic penalty level £125

Further incidences of non-compliance or continued 
non-compliance – for each additional failure1

+ £125

Evidence of extenuating circumstances2 - £50

1 �F or each additional occurrence of non-compliance in a five-year period, to a maximum of £1,000, e.g. the 2nd 
failure of a requirement in a five year period would attract a civil penalty of £250, (£125 + £125 = £250).

2 � Where evidence of extenuating circumstances is provided the penalty is reduced, e.g. A person in receipt of 
income related benefits who fails to comply with a requirement would be issued with a civil penalty of £75,  
(£125 – £50 = £75).
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4  Warning letters and penalty notices
Warning letters

4.1  Before imposing a civil penalty for non compliance with a requirement, it will normally be 
appropriate to send a warning letter setting out the reasons why the Secretary of State has reason to 
believe liability to a civil penalty has arisen and urging compliance.

4.2  The warning letter will set out the reasons why the Secretary of State considers the person has not 
complied with one or more of the maintenance requirements, and what action may be taken. 

4.3  The warning letter will also outline how the person may avoid a sanction being imposed 
providing the person:

arranges to comply with the necessary requirement within the fifteen working days warning •	
period, and gives notification to this effect;

provides a credible explanation as to why he was unable to comply and gives notification, which •	
demonstrates that compliance will take place as soon as is practically possible;

provides a credible explanation that allows the Secretary of State to put into place special •	
arrangements to enable the person to comply; or

provides a credible explanation or satisfactory evidence that he cannot comply.•	

Following the issuing of a warning letter

4.4  The person will have fifteen-working days, from the date the warning letter was posted, to 
comply with the requirement or to take one of the actions listed in paragraph 4.3.

4.5  Where the person fails to do so by the time the fifteen-working days period has passed, the 
Secretary of State will consider all of the relevant facts, including any written response to the warning 
letter, before deciding to take action. 

4.6  Section 7 of this document deals with further extenuating circumstances which the Secretary of 
State will take into consideration when deciding whether to issue a civil penalty.

4.7  The Secretary of State will not proceed to issue a civil penalty notice until the fifteen-working 
days warning period has passed. 

4.8  Where the Secretary of State decides to issue the person with a civil penalty notice, the person 
will have a right to submit a written objection within thirty-working days from the date the civil 
penalty notice was posted (see section 5). The person will also have a right of appeal against the 
Secretary of State’s decision to issue a civil penalty notice (see section 6).
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The penalty notice

4.1  When imposing a civil penalty the Secretary of State must issue the defaulter with a notice. The 
contents of the notice are set out in section 31 of the Act. It must contain the following information:

The reasons for deciding that the person is liable to a penalty;•	

The amount of the penalty;•	

The date before which the penalty must be paid;•	

A description of the ways in which payment may be made;•	

An explanation of the steps the defaulter must take if he wishes to object to the penalty or appeal •	
against it to the courts or both, including the grounds on which he may object and appeal; and

An explanation of the powers of the Secretary of State to enforce the penalty.•	

Service of civil penalties

4.10  The civil penalty notice will be treated as properly served (or intimated in Scotland) where a 
notice is:

sent by first class post, in a prepaid registered envelope or by the recorded delivery service, •	
addressed to the person on whom the notice is required to be served. It is to be taken to have 
been received by (and served on) that person on the second day after the day on which it was 
sent;

sent by facsimile, to the last known facsimile number of the person to whom the notice is •	
required to be served. It is to be taken to have been received by (and served on) that person on 
the day on which it was sent; 

sent by electronic mail, to the last known electronic mail address of the person to whom the •	
notice is required to be served. It is taken to have been received by (and served on) that person on 
the day on which it was sent; or

delivered in person to the defaulter.•	
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5 O bjecting to civil penalties
5.1  Under Section 32 of the Act, a person on whom a penalty has been imposed may object to the 
penalty on the following three grounds:

That he is not liable to the penalty;1.	

That the circumstances of the contravention in respect of which he is liable make the imposition 2.	
of a penalty unreasonable;

That the amount of the penalty is too high.3.	

5.2  A notice of objection must set out the grounds of the objection and the objector’s reasons for 
objecting on those grounds. It should be given in writing (either by post or electronically), on the 
appropriate form, and within thirty-working days from the date that the civil penalty notice was 
posted.

5.3  The Secretary of State must consider a notice of objection and may then:

cancel the penalty;1.	

reduce the penalty;2.	

increase the penalty; or3.	

confirm the penalty.4.	

5.4  Where the Secretary of State increases a penalty she must issue the objector with a new penalty 
notice. If she reduces, cancels or confirms the penalty she must inform the objector in writing. 

5.5  Where the Secretary of State has not responded to the objection within thirty-working days from 
the date that the objection was received by post or electronically, the civil penalty notice will be 
cancelled. However, it remains open to the Secretary of State to issue further penalty notices if the 
person’s failure to comply with the requirement continues (see paragraph 3.5).

5.6  Section 7 of this document deals with the factors which the Secretary of State will take into 
account in considering an objection.
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6 A ppealing against civil penalties
6.1  A person on whom a penalty has been imposed may appeal in England, Wales or Northern 
Ireland to the county court or in Scotland to the sheriff. The grounds of appeal are the same as the 
ones on which an objection may be made, namely:

That he is not liable to the penalty;1.	

That the circumstances of the contravention in respect of which he is liable make the imposition 2.	
of a penalty unreasonable;

That the amount of the penalty is too high.3.	

6.2  An appeal may be brought regardless of whether a person has made an objection to the Secretary 
of State. In practice, if a person appeals whilst his objection is pending, the court will delay 
consideration until the outcome of the objection has been notified to the objector.

6.3  An appeal will be a re-hearing of the Secretary of State’s decision to impose a penalty, and any 
subsequent decision made after consideration of an objection. There are no statutory limitations on 
the evidence which may be brought before the court, including evidence which was not before the 
Secretary of State when he made his decision.

6.4  On consideration of an appeal the court may:

allow the appeal and cancel the penalty;1.	

allow the appeal and reduce the penalty;2.	

dismiss the appeal.3.	

6.5  The court has no power to increase the penalty. The purpose of the appeal is to guarantee the 
right of access to the courts for those on whom penalties are imposed; it is not intended to be 
punitive. 
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7 E xtenuating circumstances
7.1  This section describes the extenuating circumstances that should be taken into consideration 
when deciding to issue a civil penalty or when considering grounds for an objection to a civil penalty.

Liability

7.2  Liability turns on whether the circumstances set out in section 2 of this document are present.

7.3  Any evidence which suggests that the circumstances which gave rise to a penalty under a 
particular section were not in fact present should lead to cancellation of the penalty. The following are 
examples for illustrative purposes only:

A person on whom a penalty has been imposed under section 10(7) because he has failed to •	
notify the Secretary of State of a change of address produces evidence which shows that he did 
not in fact move house or that he did in fact notify the Secretary of State. The penalty should be 
cancelled.

A person on whom a penalty has been imposed under section 11 for failing to notify loss of a •	
card produces evidence that he has been abroad for 6 months and did not know his card had 
been stolen. The penalty should be cancelled.

The circumstances of the contravention in respect of which he is liable make the 
imposition of a penalty unreasonable

Even if liability is established, there may be circumstances which make the imposition of a 7.4. 
penalty unreasonable. It is impossible to predict all the circumstances which might be raised. All 
relevant facts known to the Secretary of State and any representations from the person concerned 
should be considered at the objection stage. These may include written representations or other 
evidence (such as medical certificates) or representations made by telephone or email. Some relevant 
factors are set out in the following paragraphs but this is not an exhaustive list. Each case should be 
considered on its merits.

The awareness of the person concerned of the requirement

If there is genuine doubt as to whether the person concerned was aware of the requirement, any 7.5. 
penalty imposed should normally be cancelled. This may be because they had no notice of the 
requirement or because they were not able to understand it due to language difficulties, illiteracy or 
lack of intellectual capacity.

Where a person lacks capacity to make a decision

Where there is satisfactory evidence that a person lacks the capacity to make decisions within 7.6. 
the terms of the Mental Capacity Act 2005, the Secretary of State will allow the person to 
identify a carer, close friend or family member who is able to assist him to comply.  Where the person 
concerned is unable to identify someone who is able to assist, efforts will be made to identify such a 
person. Where the person has appointed an attorney, under a lasting power of attorney, whilst he had 
capacity, or a deputy has been appointed by the Court of Protection, it is likely that he will be the 
most suitable person to assist. Where there is satisfactory evidence that the person is an adult with 
incapacity within the context of the Adults with Incapacity (Scotland) Act 2000, any guardian, 
continuing attorney, welfare attorney or manager of an establishment exercising functions under this 
Act or under any order of the sheriff in relation to the adult is likely to be the most suitable person to 
assist the person.
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Where no suitable person can be identified, the Secretary of State will act in accordance with the 7.7. 
Acts and their principles in supporting the person to comply with the requirements. In particular, the 
Secretary of State will ensure that the person: 

was given the opportunity to make decisions for himself and has the fullest input into any •	
decisions made on his behalf;

was given help to express his wishes, ensuring that he was able to make those decisions for which •	
he does have capacity; and where decisions are made on the person’s behalf, the person’s wishes, 
where possible, will be taken into consideration.

Where a sanction will be imposed upon a vulnerable person

The Secretary of State will only proceed to impose a sanction where there is satisfactory evidence 7.8. 
that the person intentionally failed to cooperate, and that the person also understood what was 
required of him and the consequences of not complying. This is despite the availability of alternative 
arrangements, where such arrangements are reasonably practicable. 

The reason for non compliance

Even if there is no doubt that there has been a relatively serious failure to comply with a 7.9. 
requirement of which the individual concerned was aware, there may be a good reason why he has 
not complied. For example he may have been abroad or in hospital at the relevant time; or may have 
been suffering a bereavement; or there may be some other reasonable excuse.

Whether there is a history of previous contraventions

It may often be appropriate to cancel or reduce a penalty on the first occasion there is a failure 7.10. 
to comply. However successive failures should normally attract successively higher penalties, subject 
to the appropriate maximum.

Wether there has been compliance since service of the penalty notice

As the purpose of the penalty scheme is to encourage compliance rather than to punish, it will 7.11. 
usually be appropriate to cancel the penalty if the individual has complied with the relevant 
requirement by the time the objection or appeal is considered. Mere lateness should not generally 
lead to a penalty unless it is both deliberate and prolonged or repeated.

The amount of the penalty is too high

This ground overlaps to some extent with the question of reasonableness. If there are 7.12. 
mitigating circumstances such as those listed above but it is still reasonable to impose a penalty, the 
financial circumstances of the person concerned should be considered on this ground.

Any evidence of financial circumstances of which the Secretary of State is aware at the point of 7.13. 
imposition of the penalty, or which is made available to him at the objection stage, or which is put 
before the court at the appeal stage should be taken into account.

Only in the most extreme circumstances should that result in cancellation of the penalty. 7.14. 
Rather the penalty should be reduced to an amount which is affordable.
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